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Abstract 
Participation of developing countries and LDCs members in WTO DSU is a major issue in determining its effectiveness in multilateral dispute settlement. While it offers special and differential treatment of developing countries in the dispute settlement process, it has failed to resolve inequality between developed and developing countries.  First, developing countries have lower participation levels than the developed countries. Then most developing countries cases under WTO DSU involve a few members such as Brazil, Korea, China, and India. Third LDCs members have not participated in the WTO DSS as complainants, respondents and have only had a limited role as third parties. While the volume of trade for the least favoured countries is lower than for the developed countries, increasing the level of conflicts for the latter, the low level of participation is influenced by financial, legal and political constraints and lack of trust by the system. DSU adjunction process is a costly process, and lack of resources, low legal experience and expertise, and the bureaucratic organisation hinders the capacity to bring dispute under DSU and to respond to complaints against developed countries. Improving developing countries participation under DSU requires reforms in DSU architecture and to resolve constraints in these countries. Major systemic reforms include increasing the role of a panel in fact findings and active roles of experts in the adjunction process.  Addressing the political constraints depend on increasing participation of the private sectors and the DSU to lower litigation costs and to induce foreign compliance to the Panel or Appellate Body recommendations. Future studies need to focus on the effectiveness of these interventions from a legalistic perspective.
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Chapter I. Introduction 
1.1 Research Background
The main objective of the World Trade Organisation (WTO TA \l "WTO: World Trade Organisation" \s "WTO" \c 1 ) is to ensure free and smooth international trade relations.
 In pursuit of this goal, the Organisation established its Dispute Settlement Understanding (DSU TA \l "DSU: Dispute Settlement Understanding" \s "DSU" \c 1 )
 for the purposes of settling disputes between the Member States through a rule-based system rather than through measuring up economic and political power.
 WTO members are subject to the disciplines of the DSU as it was established in annexe 2 of the WTO Agreement, and Article 2 of the WTO Agreement clarify that Annex 1, 2 and 3 are integral parts of the agreement binding to all members
. DSU is an established dispute settlement mechanism governed by the Dispute Settlement Body (DSB) that has multiple legitimate functions such as the authority to establish panels, adopt panels and Appellate Body reports, among others
.  In that regard, the old dispute settlement mechanism in place under the General Agreement on Tariffs and Trade (GATT TA \l "GATT: General Agreement on Tariffs and Trade" \s "GATT" \c 1 ) was deemed to constitute a diplomatic procedure focused on conciliation between the parties rather than on the application of legal norms.
 Therefore, the neutral panels have predominately consisted of diplomats instead of legal professionals.
 As a consequence, the rulings were often vague, lacking legal certainty and compromising the opportunity for further legal review.
  Since then, the GATT dispute settlement system (DSS) has progressively evolved, addressing relevant legal issues. Nevertheless, one major flaw has remained in the face of the lack of real enforcement measures.
 
Conversely, the DSU is widely regarded as an improved dispute resolution mechanism in various aspects. Among these is the more judicial character of proceedings, focusing in-depth on fact-finding and relying less on general legal principles, which was more distinctive for the dispute settlement under the GATT.
 The new DSU dispute resolution system makes it possible for Panels to seek information from all kinds of expert sources.
 Additionally, the WTO provides legal assistance to developing countries members and less-developed countries (LDCs TA \l "LDCs: Least Developed Countries" \s "LDCs" \c 1 ) through its Advisory Centre on WTO law (ACWL TA \l "ACWL: Advisory Centre on WTO law" \s "ACWL" \c 1 ).
  Fundamentally Article 27.2 of the DSU provide for WTO Secretariat to avail legal experts to offer additional legal advice and assistance to developing countries.
. 
ACWL, a far-reaching initiative in 2001, helps developing countries members and LDC’s to understand their rights and obligations under WTO law. Developing countries are thus better to pursue foreign market access violations through the DSU process than they would have before its establishment. The Advisory Centre also supports these least-favoured member countries in WTO dispute settlement proceedings at a discounted rate, helping overcome the high cost of litigation that is a major obstacle for developing countries. The objective is to give these countries the equal opportunity for the defence of their interests in the proceedings
.Unlike previous systems, the DSU assists the developing countries to self-enforce the market access that trading partners have agreed, including both developing and developed country markets
. Legal assistance and training offered on WTO law to Geneva-based delegates of developing countries, and LDC's is significant because despite the high cost being a significant obstacle for developing countries, inadequate information of possible violations of their market access rights is a major barrier for its exporters in WTO enforcement efforts. While there are developing countries that could have used ACWL but chose not to, ACWL caseload often reflect WTO caseload for developing countries
. Lowering the enforcement costs by ACWL potentially increases country-level DSU caseload by increasing the caseload brought forth by the same developing countries and also encouraging new complainants in WTO dispute settlement. Principally the lower costs enhanced by the ACWL encourage developing countries to pursue similar disputes as they have in the past, but in a greater difference in the way the cases are pursued.  While ACWL faces criticisms of being unable to offer the non-legal technical inputs, which is increasingly an important factor required in WTO disputes, a technical expertise trust fund is allocated to subsidise contracting costs for such expertise.
. The United Nations Conference on Trade and Development (UNCTAD TA \l "UNCTAD: United Nations Conference on Trade and Development" \s "UNCTAD" \c 1 ) refers to the expertise trust fund as an important initiative for developing countries to access the scientific and technical expertise necessary to effectively participate in dispute settlement proceedings. However, ACWL cannot address all constraints for developing countries and LDC's. 
Another paramount difference from its predecessor is that the DSU expressly establishes a compliance or surveillance system with special attention given to developing countries’ interests,
 as well as introducing various measures for lack of compliance such as compensation and suspension of concessions, or in other words, retaliation.
 Thus WTO DSS TA \l "DSS: Dispute Settlement Systems" \s "DSS" \c 1  under the DSU regime has taken into consideration the ‘‘developing condition’’ in its dispute settlement practice
. Particularly without the rules and procedures of the DSU, developing countries and the LDC’s lack the necessary bargaining powers vis-à-vis the large powers.
. 
Despite the above positive developments, participation in the DSU system does not come evenly for all WTO countries, and only 45% of all complaints have been initiated by developing countries, which is a significant number, given that the majority of member states fall in this category
.  Out of these developing countries, some areas such as North Africa and the Middle East are significantly underrepresented.
 Furthermore, by December 2020, 598 disputes had been initiated by only 51 different complainants, which evidently leave many WTO countries out of the dispute resolution system, regardless of their status as being developed or developing.
 However, for assessing DSU effectiveness on the grounds of under-participation several factors have to be borne in mind, such as the weight each country has in international trade. Thus, it is not sufficient to refer to developed and developing economies as if there were no differences within each one of these categories. In fact, statistics have shown that several big economies within developing countries (such as China, India, Mexico, Brazil or Korea, among others) have actively participated as complainants in the DSU.
 Moreover, there have been cases where the categorisation of a country as “developed” has been questioned by other member countries.

For the above reasons, the issue of the extent to which the DSU is an effective tool to be used by developing countries and emergent markets for the resolution of their disputes is in the focus of the present research, which will closely examine the grounds on which developing countries are deterred from bringing complaints – due to lack of expertise, resources, political or other factors, since then their position in global trade will be weakened.
  This, in turn, will affect the livelihood of many countries, the economies of which have grown in recent years, especially due to the development of international trade.
 
1.2 Aims and Objectives of the Study
The aim of the present study is to provide a sound position on the factors that affect the DSU efficiency in the structure and functioning of the DSU itself. The study has one major research question: To what extent is the DSU effective in dispute resolution in relation to developing countries and emergent markets?  
Three study objectives will be set to answer the research question and in the course of fulfilling this aim.  The first research objective is to analyse the reasons why the involvement of developing and LDC’s least-developed member countries is limited, compared to that of developed countries, by focusing on issues regarding resources, law and the political environment, since these comprise the main hurdles, some countries face when attempting to take part in the DSU system.  In that regard, the dissertation will analyse the reasons why some developing countries actively make use of the settlement system while others have not once participated as complainants. 
The second objective is to determine to what extent the DSU can better address the issues of under-participation by using mechanisms already in place but not used to their fullest extent so far. The research will take into account aspects such as whether the legal guidance offered to the developing countries is sufficient and whether there are other tools available to members of a panel that are not sufficiently used.  
The last objective is to provide recommendations regarding some aspects of the DSU that could be changed in order for the dispute settlement mechanism to better serve developing and emerging economies. Examples in that regard are the possibility of de-centralising legal aid, designing a "small claims" procedure of sorts to simplify proceedings, 
 increasing the involvement of WTO experts in fact-finding and promoting ways in which the private sectors and governments could better communicate and align their interests.
1.3 Originality of the Thesis 
To the best of the researcher knowledge, this study provides the first study to extensively evaluate how DSU structure and functioning are the core factors that prevent developing countries and LDC's WTO members from effectively participating in the DSS. Unlike most of the study which evaluates limited participation from external forces, the study underpins the system itself and compares its effect to the least favoured countries vis-à-vis developed country members. Internally the study explores how the different initiatives under the DSU system are either adequate or not, adequately used or not, a two-dimension perspective not previously done under the current changing needs in the global trade relationships. Externally a comparative evaluation of the systems of different developing and developed countries from a wider perspective to determine how they respond to the current DSU structure has never been done before.
The study reflects growing interests in basing the development of WTO DSS from the perspective of emerging-market economies, following the rapid economic growth enhanced by trade, hence instilling the need for defence of their commercial interests and effectively resolve the inevitable trade conflicts
. Contrary to previous studies which have focused on exploring the capacity of the emerging economies to influence developed economies from the ruination of the rule-based trading system, this study considers the need for the development of the DSU regime such as to support its extensive use by the least favoured countries amidst an inevitable change in the political and economic powers of its trading partners. 
The study also shifts from the paradigm of exploring the problems which deter effective use of WTO DSS; toward a solution-based approach to improve the rules-based trading systems. The recommendations therein are carefully analysed to determine their effectiveness under the current social conditions relevant to international trade. 
1.4 Methodology
For the set aims and objectives, the dissertation will apply several methods corresponding to the different needs of the research. The doctrinal method
 or black letter law research is appropriate to understand the scope of the DSU rules and the legal factors and their implications on the dispute resolution mechanism. Through this method, the paper analyses primary sources of data such as the GATT agreement, DSU rules, WTO reports and case law, as well as secondary sources such as journal articles, textbooks, books, legal commentaries, websites of such institutions, etc.  
Secondly, the paper will rely on the comparative approach
 to investigate the legal rules in different legal systems and how this legal background may affect the efficiency of the DSU. In addition, religious, social, and other cultural factors are to be considered in the light of the socio-legal method – analysing the relationship between cultural understandings and the effectiveness of the DSU procedure with regards to developing states and emergent markets.
 
1.5 Structure of the Study
The research is divided into five chapters with their respective sections and subsections.
After this introductory chapter, chapter II focuses on the stages of the DSU, exploring the correlation between the duration, cost and complexity of the system and the likelihood of developing and emerging countries initiating it. 
Chapter IIII offers a brief analysis of the advantages or lack thereof of countries belonging to the categories of “developing” and “least-developed”.  
Chapter IV explains the participation of developing countries and LDCs members in the DSU systems, including the level and nature of participation. 
Chapter V of this dissertation research analyses which countries participate the most and the rationale relative to alignment with the DSU structure. 
Chapter VI will provide several recommendations and a conclusion based on the results of the doctrinal method, comparative method and the socio-legal analysis. 
Chapter II: Background (The Dispute Settlement Understanding (DSU))
2.1. Introduction 
For examining deep into the specific difficulties and advantages for developing countries may have with the DSU procedure, it is worth firstly exploring the precise scope of this dispute resolution mechanism, its rules and its various stages - consultation, panel, Appeals.
 Other stages may include arbitration and compensation.  Generally, a dispute originates when a member country requests a consultation with another member
.  If the matter is not resolved at this stage, then a request for a panel is made, which can also be subject to an appeal.  The examination of these steps is relevant because, predictably, there seems to be a correlation between the duration, cost and complexity of the system and the likelihood of developing and emerging countries initiating it. Bohl
 posits that if a country has enough resources, it can drag proceeding for a long time, thus making it extremely difficult for developing economies to be able to continue the dispute. However, this is not necessarily deterring participation since more active participation by developing countries will enhance their expertise and ability to navigate through the complexities of the DSU and, therefore to make better use of it.

The first subsection addresses the phase of consultations under Article 4 of the DSU. The second subsection explores the rules relating to the panels, their establishment and the rules of procedure. Naturally, the following subsection is concerned with the appellate review of the panel’s decisions under Article 17 and the following of the DSU. The special procedures for LDCs -members are a focus for the fourth subsection.  The fifth subsection explores the alternative methods of dispute resolution provided by the DSU. The next subsection addresses the length of the consultations, panel proceedings and alternative dispute resolution methods. The final two subsections address the consequences of the DSU dispute resolution.
2.2. Consultation (Article 4) 
Despite the differences with the GATT dispute resolution mechanism, the DSU adheres to the principles for the management of disputes applied under Article XXII.
 Under that rule, each contracting party shall accord sympathetic consideration to, and shall afford adequate opportunity for consultation regarding, such representations as may be made by another contracting party with respect to any matter affecting the operation of this agreement. In other words, the DSU supports a non-adversarial approach as a first step and invites parties to be 'sympathetic’ towards each other’s positions. Article 4 of the DSU outlines rules and procedures of members engaging in consultation in an attempt to resolve the disputes amicably.
. The legal oriented rules of the DSU thus support negotiation between the disputing states. Article 4(4) provide for complainants to make a request for consultations in writing to identify measures at issue and the legal basis for the complainant.  The Appellate Body explained in the Mexico – Corn Syrup.
 Case explicitly noted that consultations afford many benefits to complaining and responding parties. First, we can reach a mutually agreed and potentially mutually beneficial solution. While the consultations usually involve the disputants exclusively, parties may request assistance in the form of mediation.  In any event, should the parties find it impossible to reach a solution (mutually agreeable settlement), they can assess the strengths and weaknesses of their respective cases and narrow the scope of the differences between them. It further allows the parties to draw the distinction between the disputed from undisputed facts, thus helping define and delimit the scope of the dispute between them. 
The consultations under Article 4 are not a mere recommendation but a duty, which is absolute and cannot be subject to the prior imposition of any terms and conditions by a member.
 This obligation has been recognised by the Appellate Body in the Brazil – Desiccated Coconut case.
 The panel emphasised that compliance with the fundamental obligation to enter into consultations is vital to the operation of the dispute resolution system of the DSU. Then the Appellate Body explicitly ruled with reference to Article 4.6 that the Members' duty to consult is absolute and is not susceptible to the prior imposition of any terms and conditions by a Member.
 Failing to resort to consultations prevents the parties from resorting to panel proceedings under Article 6 of the DSU.
  However, consultation has a strict timeline, and if the parties fail to enter the consultation in good faith within 30 days upon receipt of the request, the complainant may proceed to request a panel
. The status of the consultations as a pre-requisite to the panel proceedings has been recognised in the Brazil – Aircraft
 and the US – Upland Cotton cases.
 In the Brazil-Aircraft case, Canada made a request for a consultation with Brazil, on a dispute under subsidies and countervailing measures (SCM TA \l "SCM: Subsidies and countervailing measures" \s "SCM" \c 1 ), on 19 June 1996, followed by a request for a panel on 16 September 1996. Article 4(7) provide for the complaining party to request a panel within 60 days when the party cannot settle the dispute within 60 days. A consultation process also serves in the containment of negative political fallout from trade disputes, irrespective of whether the case does not settle in consultations.
. 
The consultation procedure also permits third parties that may have ‘substantial trade interests in the dispute to intervene.
. However, any of the main parties can reject the said third party's desire to join in the consultations when the party considers that "the claim of substantial trade interest is not well-founded".
  Finally, consultations provide for 'cases of urgency' on disputes which concerns perishable goods requiring negotiations to begin within ten days and settlement reached within 20 days. Unfortunately, benefits of consultations are underachieved as member states may often gloss over the consultation phase as an inconsequential prelude phase to the panels, to ignore benefits of mutually agreed solutions over imposed decisions.
.  
Consultations were a major initiative intended by framers of the DSU, seeking to promote solutions agreeable to all parties. An agreement reached through litigation ranks poor second to consultations, as the latter increases the likelihood for a satisfactory and lasting outcome. However, different situations, factors or political motivations influence whether disputes are resolved at consultations or proceed to the panel level.  In Callado -Periodicals, sensitive political issues, Canada was reluctant to give in to US demands to protect its interests, as its policies such as punitive 80% exercise tax were in contravention with its WTO obligations, but its Canadian culture remains a top priority.
. In regard to developing countries and LCD's, they may find it to be in their best interest to avoid proceeding to the panel stage, looking forward to an independent arbitrator direct sovereign state action. 
2.3 Establishment and Procedures of Panels (Arts. 6, 7, 8, 11, 12) 

The DSU provide adjudication dispute resolution mechanism contrary to the diplomacy within the GATT
. DSU is quasi-judicial and emphasises legalisation as a compulsory jurisdiction of the DSB enhanced through a panel or an Appellate Body, and their recommendations are ''unconditionally accepted by the parties to the dispute
''. DSU provides the complaining party to make a request for a panel (i) if a member fails to respond within ten days of the consultation request or to enter the consultations within thirty days
, (ii) if a consultation ‘‘it fails to settle dispute within 60 days
’’ or both parties agree the consultations failed to settle the dispute prompting for a request within the sixty days
. The request for a panel is made in writing to clarify if consultations were held, specific measures at issue and provide a legal basis for the complaint. The legal basis must be clear to sufficiently present the problem or (that is the violation of obligations in question).  The DSU offers the claimant a right to move forward with a case to a panel in the absence of an agreement by the respondent.
. 

A panel is established in a DSB meeting; immediately after the meeting, the request by the complaining party appears as an agenda item 
 consisting of well qualified governmental/ non-governmental individuals, among others competent to protect the independence of members 
 guided by either standard Terms of Reference of Panels 
 or others are drawn by the chairman as authorised by DSB and circulated to members
To assist DSB to discharge its responsibilities
  guided by clearly defined Working Procedures. 
  However, the DSB may come into a consensus not to establish a panel, but often a panel is convened to prevent panel blocking
. An interesting question in establishing the panel is whether the prospective panellists are acceptable to the disputing parties and the extent of their discretion to object(if any) and issues which influence their decisions. The panellists are nominees of the Secretariat, and the parties in the proceeding may not oppose the nominee(s) except for very compelling reasons.  

An often-repeated criterion by governments is a familiarity to individual panellist(s) and a perception of their capacity to act independently of national interest
. Usually, very and well-respected trade are considered relative to the importance of the case, and in some instances, parties those with knowledge of negotiation for a provision or agreement, or those with institutional knowledge or experience in administering comparable laws in a different state and/or an outsider to the system
. Unless parties in the proceeding agree to a panel of five, three well-qualified individuals are selected
. Where parties fail to agree on the composition of the panel in 20 days, in conjunction with the DSB, relevant Committee or Council, the Director-General appoints the panellists. 

The panel accomplishes its role to assist DSB to make recommendations and ruling
  through confidential assessments of the claims, subsequent written submissions, expert witness, oral arguments and other sources 
 ‘‘within a period of no more than six months.''
. The conflicting parties are bound by the claims it has made in its panel request and has a duty to comply with the panel report.  In the request for a panel, the Appellant Body explained in EC-Banana, that (i) the complaining party state the claims in light of the fact that the complainant will make an argument to support the claim and develop and clarify them in various written submissions.
, (ii) the panel to examine the request for panel carefully to ensure compliance with Article 6(2) as it forms the basis for the Terms of reference
 and informs the defendant and third party of the legal basis of the claims, and (iii) defective or partially expressed claims may not be amended in later written submissions.  The EC-Banana jurisprudence informs of the claims as a key determinant of the Terms of Reference. 

As explained in Article 7, the Terms of Reference of the panel within 20 days of establishing the panel is to examine the matter referred to DSB and to make findings to assist in recommendations or ruling
 unless parties to a dispute agree otherwise
.  The Appellate Body explained in Desiccated Coconut that the claims influence stating the ''matter'' to a panel to refer to the specific claims made by parties to a dispute
.  Fairness is an important objective of due process, and the panel seek to provide parties to a dispute and third parties sufficient details of the claims to allow them an opportunity to respond to the case. Once oral arguments and rebuttal submissions end, the panel submit its findings to the parties, and upon comments on the findings, it issues an interim report that contains findings and conclusions, and unless a request is made to review certain aspects, it is binding as a final report circulated to members’.
. A party can submit an objection within ten days or within 20 days may consider adoption of the report or otherwise informs DSB of an intention to appeal.  In some instances, the DSB may make a consensus not to adopt the report, and therein similar to an appeal by members, the report is referred to the Appellate Body, otherwise automatically adopted
. The legal binding of the panel report is from the DSB, and its compulsory jurisdiction influences the entire panel process. 
2.4 Appellate Review (Arts. 17, 18, 19) 

DSU provides for parties to appeal the panel report to an Appellate Body composed of seven persons with recognised authority,
 three serving on any one case
 to address only issues of law in the panel report within six days, 
 in confidential proceedings where opinions expressed are anonymous
 and unless by a consensus of DSB, the Appellate Body report is adopted within thirty days and circulated to members
. During these confidential proceedings, DSU clarify there shall be no ex parte communication to either the Appellate Body or the panel
  and any written submission is treated as confidential but made available to the parties to the dispute
.  

The Appellate Body has an invaluable function in WTO DSS, although there are increasing risks to lose its functions in the near future due to concerns by sovereign states against the authority of treaty organs
. It stands to offer quid pro quo to parties who may lose a political advantage to block the adoption of the panel reports
. Negotiators intended for the Appellate Body to be independent of the Secretariat serving the panels.  In consultation with the Director-General and chair of the DSB, the Appellate Body has a right to create its own Working Procedures.
 The international tribunal operates under the direct supervision of the DSB, its jurisdiction established by the DSU, and it only has power given to it by the DSU
. The jurisdiction is to interpret WTO covered agreements (multilateral treaties), and its jurisprudence is a treaty interpretation that may involve more than one permissible interpretation. The Appellate Body confirmed this jurisprudence in the US – Hot-Rolled Steel, affirming that application of the rules of treaty interpretation can lead to at least two interpretations of the provisions of the Anti-Dumping Agreement
 and both would be permissible interpretations.  The appellant body serves to offer judicial finality in the interpretation of the WTO covered agreements. In the light of Jura novit curia, the judges are presumed to understand the law and its meaning and hence Appellate Body position that no multiple permissible interpretations exist as one is often impermissible is common, and in most instances, application of Article 17.6(ii) is avoided. In light of the contradiction, the function of the Appellate Body is indeed invaluable since it emphasises exploring an interpretation that is 'correct' or 'proper' over a 'permissible' interpretations
. However, their interpretations are unconstrained and respond to the changing circumstances, often unforeseen.  This and Appellate Body constitutional design has enhanced coherence and consistency in the development of WTO case law. 

During the appellate review, the Appellant Body would engage with the appellant (s) appellee(s) and third party to explore the root cause of the legal issues, but DSU define time limits which force interactions to be limited to parties responding to certain questions in writing consistent with WTO style of advocacy
. However, the Appellant Body often questions the appellant (s) appellee(s) and third-party, which help explore the legal issue with the parties. Similar to the panel, the recommendations by the Appellate Body are legally binding, and where such recommendations are inconsistent with the covered agreement, it recommends to the members how they should implement the recommendations or bring the measure into conformity with that agreement.
.
2.5 Special Procedures for Least-Developed Country-Members (Art 24)

The DSU procedure and rules include special procedures in determining the cause of a dispute or in a dispute settlement procedure that involve an LDC's members(s)
 and in dispute settlement cases where a satisfactory solution is not found, the DSB, on request by an LDCs member, offers alternative settlement options
. DSU provide WTO member to exercise due restraint when raising matter when it involves an LDC member, and if a nullification or an impairment result from the action taken by an LDC the complaining party shall exercise due restraint in asking for a compensation
.  The objective of these measures is to help LDCs to defend their trade rights in WTO DSS, using DSU to their advantage. 

In general, DSU provides special and differential treatment to developing countries and LDC members in different phases of the dispute settlement process. Article 4(10) provide the complainant-developing country with the right to a speedy dispute resolution mechanism
. DSU explains ‘‘for the consultation members to give special attention to the particular problems and interests of the developing country members
''DSU framers recognised that the provision (Article 4(10) and similar options in the standard procedures are a flimsy provision which may not create a legal obligation to take note of the problems in the less favoured countries and may be limited to only a single phase. Thus in establishing Article 24 of the DSU, the framers sought a mandatory provision as it gives the Director-General or the Chairman of the DSB a duty to assist these countries in defending their trade rights through alternative methods to settle the dispute, as explained in the sub-section 2.6. 
2.6 Other settlement options (Alternative Methods): Good offices, conciliation and mediation (Art 5); Arbitration (Art. 25) 

DSU provide for LDCs members to access alternative settlement options such as good offices, conciliation and mediation on request where a satisfactory solution to a dispute settlement case has not been found
.  It provides legal authority and obligation to the Director-General or the chairman of the DSB to consult any source which either deems appropriate in providing that assistance.  

In addition, to assist LDCs members the good offices, conciliation and mediation are alternative settlement options that members to a dispute can undertake voluntarily if they so agree
.  The proceeding (a position taken to the parties in the dispute) are confidential and without prejudice to the rights of either party
,   the alternative methods can be requested at any time by any party
  and once requested within 60 days after a request for consultation, the party must wait a period of 60 days before requesting a panel
. Upon agreement between the parties, the proceedings for good offices, conciliation and mediation may continue alongside the panel process
. In this regard, the Director-General may act in an ex-official capacity to offer the alternative settlement options in view to assist the members in settling the disputes
. 

DSU also provides for binding arbitration as an alternative method
 upon consensus by both parties
. The parties shall agree on the procedures, and members must be informed in advance before the arbitration process begins
. DSU in Article 25(3) also provide for the arbitration to involve other members in proceeding upon the agreement of the parties and to notify DSB, Council or Committee of the Arbitration awards for members to abide by them
. Arbitration is a highly useful provision in the DSU rules and procedures, and it could ease the dispute settlement process for the parties involved. 
2.7 Timeframe (Article 20) 

A significant difference between the DSU and previous GATT dispute rules is a strict timeline for every step. It requires for the party reports to be adopted within 60 days, and Appellate Body reports within 30 days after each are circulated to the members
. Members concerned should inform the DSB, their intentions on implementation of the rulings within 30 days, and when members are unable to comply, it is given reasonable time to comply as outlined in Article 21(3). From the establishment of the panel to the date DSB considers the panel report or the appellate body report, the time shall not exceed nine months if the panel report is not appealed or 12 months when  the report is appealed
. DSU also clarify that when additional time is taken based on Article 12(9) or Article 17(5) provisions, the time is added to the nine months and 12 months period, respectively. A strict timeline is added in the DSU procedure to minimise incentives for particular parties to delay the resolution of the dispute. 
2.8 Implementation (art. 21) and Compensation (Article 22) 

The DSU require parties of a settlement proceeding to comply with recommendations and ruling within a reasonable time
. The implementation period is either proposed by a member and approved by DSB or mutually agreed by the parties or established through arbitration after the ninety days or one twenty days' timeframe for adoption of the rulings
. DSU provides the period to implement the Appellate Body, or the panel report should not exceed 15 months in the event of an abiding arbitrator. Under all the circumstances, DSB clearly spell out the time period without leaving any room for ambiguity or delay like in the GATT system
. Where there are disagreements to the adequacy of compliance, DSB provides for the dispute to be decided through recourse and, if possible involving the original panel. The panel has a mandatory obligation to circulate considerations of its report within 90 days after referral and the DSB to continually monitor its implementation
. 

DSU provides for compensation and suspension of concessions as temporary measures most appropriate when the parties fail to implement recommendations within a reasonable time
. The member is requested to enter into a negotiation to reach a mutually acceptable compensation.  The DSU system is also comprehensive principles and procedures to consider the concessions or other obligations to suspend
  when no compensation plan is reached, a party may request authorisation from DSB to suspend concessions and other obligations to the member concerned under the covered agreements
.  
2.9 Responsibilities of the Secretariat (art. 27) 

An important initiative in establishing the DSU was the Secretariat, and unlike the GATT system where the member governments borrowed Secretariat created by the United Nations (UN) to administer international trade organisations (ITO) TA \l "ITO: International Trade Organisation" \s "ITO)" \c 1  negotiations.
. Under the DSU system, the Secretariat has an extensive role beyond drafting the artfully worded legal rulings. DSU provide for the Secretariat to assist the panel on legal history and procedural aspects
 to offer additional legal assistance to members of developing countries
 and to conduct special training courses for interested members
. The Secretariat seeks to ensure the member state is better informed on dispute settlement procedures and practices. The Secretariat has a special core role in arbitrating trade disputes between the member states
. The Secretariat offers technical, economic support and expertise to arbitrators and panellists.  
2.10 Conclusion 
Chapter II discussed the procedures and rules of the DSU system relative to GATT to explore how the cost, duration and complexity of the systems influence its use, including by developing countries and the LDC members.  The main stages include consultation, panels and appeals. The consultation phase provides for the conflicting parties to be sympathetic toward each other's position, with the legal oriented rules of the DSU supporting negotiation between the disputing states. The DSU include provision for a panel that assist DSB to discharge its responsibilities within a restricted timeframe under specified Terms of Reference to protect the rights and dignity of the parties in a dispute. The Appellate review provides for the invaluable function of the Appellate Body, which emphasises correct and proper interpretations of the WTO treaties. DSU also provide alternative dispute settlement methods, including good offices, conciliation and mediation, and arbitration to safeguard the trade rights of its members.  Chapter III explains the advantages or lack thereof of countries belonging to the categories of “developing” and “least-developed”.  
Chapter III: Classification of countries 
3.1 Introduction 

In examining the experiences of least favoured countries with the DSU procedure and comparing the involvement of different countries, it is significant firstly evaluating WTO classification of countries and the advantages established for each by the DSU systems relative to the GATT. Countries have different resources, laws and political environments which affect their involvement in the DSU system, and WTO has classified them into developing, least developed and developed countries.
. The basic classification is developing countries and developed countries, and the former grouped into ‘‘developing’’ and ‘‘least developed countries’’ comprise a majority of the WTO membership. Since WTO replaced GATT on 1 January 2021, membership has increased from 128 to 164, with DSU providing special rules applicable in dispute that involves a developing country member. WTO clarify that its DSS offers particular benefits to developing country and small members
. Like any judicial law enforcement system WTO, DSU seeks to benefit the ''weak'' than the ''strong'' by placing them on an equal footing. 

The first subsection explores the classification, and the criterion WTO uses to consider a country as developed, developing or least developed.  The second subsection explores the benefits established by WTO and the DSU for the classification of a country in each of the three categories.  This subsection is primarily concerned with the developing countries and LDC members and how DSU accommodates their needs and interests.  A major issue is the classification of countries by WTO similar to GATT, which is long-standing practice for countries to ''self-declare'' as a developing or developed country.
. Some countries may self-declare as developing only to develop from the special and differential treatment available to that group. 
3.1 Classification into Developed, Developing and Least-Developed Countries and Rationale 

WTO members are grouped either as a developed, developing or least developed country. A major limitation in WTO is the lack of a formal categorisation of countries with no WTO definition for a ''developing'' or ''developed'' country. Although not automatically accepted in all WTO bodies, a country falls in the developed and developing country category on the basis of self-selection.
.  However, there are some certain thresholds to be met for countries to automatically qualify as an LDC
. WTO criteria for LDC reflect designations by the United Nations. Self-declaration creates a heterogeneous grouping of the developing countries in WTO where all the legal provisions apply equally to all the self-designated developing countries
.  The two subgroups of the least favoured countries, LDCs and developing countries, are not most appropriate, but relative to the GATT, WTO groups address the needs and the interests of each state. Comparatively, the classification falls closely to reflect the needs, objectives, interests and conditions for multilateral trade negotiations
. 
3.2 Advantages established by the WTO and the DSU
3.2.1 Special and Differential Treatment (SDT TA \l "SDT: Special and Differential Treatment" \s "SDT" \c 1 ) to Developing Country and LDCs members by DSU 

The DSU offers differential treatment to developing countries and LDC members. In the absence of the compulsory multilateral dispute settlement systems as was the case in the GATT system, the countries with more resources and politically strong often found alternative means to impose their trade interests on the less favoured countries
. The criteria used in the classification of countries by WTO unfold the special situations of developing and least-developed country members, which the DSU seeks to address through additional or privileged procedures and legal assistance. As discussed in chapter II, the DSU encourage members to give special considerations to the least favoured members in the dispute settlement process and encourage the developing countries to request legal assistance, choose a faster procedure, or request a longer time limit. 

The DSB in DS499 Russia v. Ukraine (Russia — Railway Equipment 2020) it is possible for a developing country to prevail in a dispute settlement over a large country. Ukraine, a developing country, is placed on an equal footing with the Russian Federation challenging its measures affecting Ukraine suppliers
. The ruling notwithstanding, developing countries trade rights are determined on the basis of law over the political and resource endowment by developed countries. In DS499 Russia v. Ukraine (Russia — Railway Equipment 2020), DSB shows developing countries have an opportunity to appeal panel decisions to get a better understanding of the law and legal interpretations adopted by the law enforcement
. Despite Russia taking actions on 19 March 2020, which are consistent with the ruling and recommendations of DSB on the dispute settlement, the UK, a developing country, was privileged to request the Chair of the DSB to request the developed country on certain aspects of the case
.
 
DSB shows the differential treatment to developing countries in a dispute settlement proceeding is significant without a violation of the rule of law to enhance withdrawal of inconsistent measures by large trading countries, which the developing countries challenge
.  The use of the DSU is the only advantage for the developing countries to reap the benefits entitled to members under the WTO Agreement.  In addition, offering legal assistance to developing countries also helps address the trade situation, which put developed countries at an advantage. 

While the benefits of special and differential treatment offered to the developing countries apply to LDC members recognised as a developing country, DSU has set out a few rules to offer certain benefits to an LDC member. The Director-General and Chairman of the DSB have a mandatory obligation to assist these countries by offering alternative dispute settlement methods to enhance legal assistance. DSB confirms the advantage to LDC member participation in a DSU dispute, including as third parties in DS344 Ethiopia
.  Binding arbitration was included as a special procedure to determine a mutually agreed solution pursuant to Article 21.3
.  The WTO Secretariat includes experts to offer the legal advice and assistance required by any of the developing countries on request.  In addition, while the technical cooperation activities offered by WTO Secretariat in Geneva are available to the representative of developed country members, the special training courses are most focused on promoting the benefits of the developing countries. WTO law also establishes a benefit to these members through the Advisory Centre and a representation by private counsel to enhance participation in the dispute settlement proceedings even when they lack the human resources with expertise in WTO law
. Hence the practices of self declare notwithstanding the differential, and special treatment to the LDC and developing countries member offers greater advantage for participation in WTO DSS. 
3.2.2 Trade Advantage to Developed Countries by WTO  

On the contrary, despite the provisions made by DSU to benefit developing countries and LDC members, developed countries have an advantage. They lack the resources to effectively engage experts of WTO law and the dispute settlement procedure, and with the growing panels and Appellate Body jurisprudence, they have a greater burden to avail themselves of the benefits
. A developing country experiences greater economic harm than the developed country for the entire period of the dispute settlement proceedings. DSB confirms this advantage to the developed countries as most of the WTO disputes so far involves a developed country member. Even more disadvantaged is the LDCs member so far have been neither complainants nor respondents in a WTO dispute. 

WTO incompatible trade barriers establish an advantage for a developed country member over the developing countries. Taking account of the trade volume, it is clear participation in the WTO dispute is also affected by the probability of frictions within the trade relationships. WTO classification informs that most of the complainants and respondents in a WTO dispute accounts for the largest proportion of the worldwide trade
. Developed countries represent almost half of the world trade exports; thus, their actions have a greater impact on the international markets at the expense of developing countries
.  Unlike the developing countries and the LDC members, the developed countries have trade relationships that are very broad and deep, increasing the probability for frictions that the exporting member is often likely to challenge. In sectors where the developing countries have an advantage like agriculture, there are several trade constraints, including non-reciprocal market access systems, which disadvantage the developing countries
.    Thus despite the DSU placing the developing country member in a better position to participate in the dispute settlement systems, their moderate trade volume influenced by WTO-incompatible trade barrier established and maintained often by a developed country may not justify an investment of time and money for a WTO dispute.  Benefits of preferential market access and exception to commitments to developing countries are available to some countries who self-declare as developing even when certain thresholds are not met
. For DSU to improve its structure and promote the benefits intended for developing countries, the practice to self-declare as a developing country should have a limit. 
3.3 Conclusion 
Chapter III discussed the classification of different WTO members, and the advantages member derives from each group. WTO members fall into three groups, developed, developing and LDC. There are no formal definitions of ''developing'' and ''developed'' countries, and states self-designate in either of the countries, but states automatically qualify to the LDC category as determined by the UN after meeting a certain minimum threshold. Special and differential treatment (SDT) to developing countries offers unique benefits for participation in the DSU since the developed countries can utilise other means to promote their trade needs and interests. Developed countries have economic and political benefits, and hence legal assistance is not significant for active participation in the dispute settlement systems. Chapter IV explores the nature and level of participation of the developing and LDC members in the DSU. 

Chapter IV: Participation of Developing and Least-developed countries in the DSU 
4.1 Introduction 
For examining deep into the DSU structure, on its appropriateness to increase developing countries and LDCs participation, it is worth firstly to evaluate the actual level of participation of these least favoured countries and the nature of participation. WTO members participate in the DSU systems either as complainants or respondents or as third parties
. Theoretically, it is presumed that unlike the scant use of the GATT dispute settlement, due to failure of the systems to insulate the developing countries from the power of politics, ‘‘legalism’’ in WTO where ‘‘right perseveres over might’’ provide a greater recourse to multilateral dispute settlement
. In that regard, the WTO has established certain benefits of a procedural nature, 
 for the said categories of countries, which, at least theoretically, create a more equitable playing field for all WTO states. This was achieved by giving developing countries either extended deadlines, longer transition periods to make necessary adjustments, etc. In this development of the dispute settlement system under WTO, the underlying assumptions are that the said category of countries was ill-treated by the GATT diplomacy and would thus benefit from the more legalistic architecture.
. 
The benefits of the DSU system to the developing countries is on two major accounts; first, to secure more concessions than in the GATT, and second to have a fair and just defence. Some authors believe that the special and differential treatment does not necessarily afford real benefits to all developing countries, except maybe to smaller and poorer economies, and that they are sometimes conditional on the country's good behaviour and limitation of their use.
. In fact, some of those benefits, such as longer transition periods, have already expired.
 On the other hand, most observers note developing countries have more active participation in the WTO dispute settlement. Developing countries right to a panel and automatic adoption of the panel reports should ''prompt them to meritorious cases to Geneva.  While these advantages may, to a certain extent, help an emerging economy strengthen its position in global trade, as countries become stronger, they may be willing to forego these benefits, such as has happened with both Brazil and Korea, in order to have a stronger negotiating position.
 
Thus, it is necessary to determine whether these perceived advantages have any influence on countries' participation in the DSU. The first subsection explores the participation of developing countries as complainants seeking to secure favourable trade policy outcomes. The second subsection determines the benefits of developing countries participate in the DSU as third parties.  In this chapter, the factual record of dispute cases, based on available WTO secretariat data, is the main parameter for the analysis. 
4.2 Level of Participation (Percentage)
4.2.1 Initial Participation (1995-2005)
Since 1995 developing countries have initiated disputes against developed and other developing countries.  The difference in the level of participation as respondents (2/5 of all cases) and as complainants (1/3 of all cases) shows developing countries members have been active participants in the DSS over the years.
. Indeed they are equally active to seek favourable trade policies as the accusations that are raised against them by other members of establishing unfavourable trade environments. The level of participation has changed over the years due to; (1) change in developing countries position in the global market and expansion of the panel and Appellate Body jurisprudence in favour of developing countries.  Particularly 1995-2005 included 335 disputes, and 125 of the cases were initiated by developing countries, 72 cases against developed countries and 53 against developing countries.
. In 2001 developing countries accounted for 75% of all the cases as complainants. However, the level of participation is low since while a majority of the WTO members are developing countries, it is the developed country who is a majority in WTO disputes as complainants and respondents. Of the developed countries cases, developed countries were respondents in 127 cases compared to 77 cases for developing countries. 
 In addition, some authors argue the results of developing countries participation in DSU, as shown by WTO, should be corrected so as to exclude members with a high GDP, who have self-declared as ‘developing countries
. For statistics on participation in one-third of all the cases (1995-2005) excluding members with a high GDP and particularly OECD TA \l "OECD: Organisations for Economic Cooperation and Development" \s "OECD" \c 1  members would reduce by about 30 the number of cases involving developing countries
. Further, the significant participation of developing countries in the WTO disputes does not perfectly reflect their active participation as the vast majority of the cases are launched by few members. For developing countries cases 1995-2005, the vast majority of the cases were launched by 35 members (‘WTO developing) but excluding 30 OECD members with high GDP indicate 80-90 per cent of the less favourable countries had no dispute participation at all
.  Five developing countries account for 60 per cent of the developing countries cases in the DSU, and with another eight countries, they cover 90 per cent of all the cases
.  These statistics show a majority of the developing countries do not actively participate in the WTO dispute settlement. 
The basic explanation is that the countries involved as complainants and respondents in WTO disputes account for the largest proportion of worldwide trade.  Such countries, whether developed or ''developing'' engage in all sectors and in a high volume of trade in quantity and value
. Hence the probability of frictions from trade barriers is high, and hence exporters challenge them in dispute settlement. Of the top 11 most active members in 1995-2005 cases, seven of the members are from the developing world
. However, since the less active members are also significant players in worldwide trade and are not immune to the frictions question arise whether the low level of participation by some members is influenced by the DSU architecture. 
Developing countries have been able to pursue their interests in the WTO dispute, as shown from their significant presence in the panels.  Of the 96 completed panels by 2005, developing countries were active in 68 cases, initiating 40(42% of all cases) and defending 28 cases.
. In addition, developing countries made significant participation in Appellate Body procedures, most numerous against developed countries although there are frequent cases of a developing country against another developing country.  Of the 99 appearances before the Appellate Body made in 2005, 62 were from developing countries over 37 by developed countries. At the same time, 42 WTO appeared at least once in the Appellate Body reports in different groups either as appellant, appellee or third party*  and 36 were developing countries over six developed countries
.
4.2.2 Recent Participation 
Accounting for changes in the volume of trade in developing countries, participation in the DSU shows an irregular pattern for various developing countries. In China, the export of goods and services increased steadily from the period 2005-2007 to 2008-2010, and so was the level of participation as complainants in WTO disputes
. For China, the number of cases as respondents also increased but at a lower rate-China is among the top three developing countries frequently using the DSU, alongside Brazil and India.  The recent level of participation of developing countries in the WTO dispute is influenced by a change in the world economy, with the least favoured countries having a greater share of the international market.
. However, the total number of cases each year has remained considerably low in recent years. While there were approximately 48 cases dealt with in 1997, the greatest number of cases since 2005 was in 2012, and they were less than 30
. Compared to the 335 cases in 1995-2005, the number of cases in 2006-2016 is 238. The basic explanation to this trend is the initial consideration of the effectiveness of DSU relative to GATT, leading to most complaints being put ''on hold'' as the new system came into effect
. 
There has been no significant change in the proportion of developing countries in the WTO dispute, and India, Brazil and China remain the most active users. However, their level of participation is 4-5 times lower than the United States and the European Union, the biggest user of the system
. Of the ten most active users of the DSU system, while only four are defined as developed countries, they account for 66 per cent of the total cases. Participation of developing countries and LDCs members continue to raise questions as the status ''developing countries'' remains in the criteria of self-declarations, and hence the overall participation of least favoured countries based on the objective classification is significantly lower. While Korea, an active user of the DSU, is classified as a developing country, it is an OECD member and an economically developed country. The GDP per capita is the 26th highest in the world. However, in all accounts, including consultation requests, panel requests, panel reports, and AB reports, developed countries have the greatest proportions
. The LDC country appears only in a single consultation request. The basic explanation is the LDCs are small countries with only a low share of world trade.  However, their share in the world trade accounts for 0.5% against 0.17% shares in all Requests for Consultations. Despite developing countries constituting 53% of all WTO members, over 25% for developed countries only ‘‘42.7% of consultations request, 43.3% panel requests, 41.5% panel reports, and 37.3% AB reports’’ involve the developing countries
.  Some authors have sought to establish a more objective classification into high-income countries, upper-middle-income countries, lower-middle-income countries, and low-income countries to show how economic development influences participation in the DSU process. 
In recent cases, those made by developing countries against developed and developing cases are less significant, as shown in Table 1. 
Table 1: Recent Cases and Participation of the Developing Countries
	Year 
	Consultations (complainants)
	Panel Composed 
(complainants)
	AB
(Appellants) 

	2021 
	Saudi Arabia(developing)
Costa Rica(+1)(developing)
European Union
China(developing)
Australia
Japan
	Malaysia(developing)
	

	2020
	Peru (developing)
Japan 
	Australia
Hong Kong China(developing) 
Turkey  (developing)

	

	2019 
	Russia 
Venezuela 
	Indonesia (developing)
European Union(+4)
Korea(developing) 
Canada 
China(+1)
United States 
Japan 
Guatemala(developing) 
Australia 
Brazil(developing) 
Tunisia (developing)
UAE

	


Participation of the developing countries in the WTO disputes settlement system can best be based on the non-OECD countries, but such limitations exist based on the WTO classification system. Some countries such as Indonesia, China, Thailand, Korea, Mexico, India, and Brazil are emerging market economies that have great involvement in DSU. The country has more at stake to rescue DSU from unfavourable campaigns following the active and successful use of the system.
.  Table 2 shows the level of participation of the 15 largest developing economies in the DSU in different dimensions. 
Table 2: Participation of Developing Countries in DSU (1995-2019)

	Economy 
	As complainant 
	As Respondent 
	As Complainant and Respondent 
	Third-party 

	China 
	21
	44
	65
	177

	India 
	24
	32
	56
	162

	Brazil 
	33
	16
	49
	145

	Mexico 
	25
	15
	40
	105

	Korea 
	21
	18
	39
	127

	Indonesia 
	11
	14
	25
	42

	Thailand 
	14
	4
	18
	96

	Turkey 
	5
	12
	17
	95

	South Africa 
	0
	5
	5
	21

	Vietnam
	5
	0
	5
	33

	UAE 
	2
	1
	3
	12

	Malaysia 
	1
	1
	2
	23

	Saudi Arabia 
	0
	2
	2
	49

	Hong Kong 
	1
	0
	1
	22

	Singapore 
	1
	0
	1
	56

	Total 
	164
	164
	328
	1165


Although the participation of these developing countries is significant, it remains low since individual developed countries such as the US and EU have been involved in 279 cases and 187 cases respectively, against 328 cases by the 15 developing countries
.  In addition, participation by some of the developing countries such as China, India, Brazil, Mexico, and Korea account for three-quarters of the participation; hence the participation of most developing countries in the DSU as complainants or respondents is low and developed countries remain the most active users of the WTO dispute settlement system. 
4.3  Participation as third parties and its benefits 
Another way to determine the participation of developing countries in the DSU process is as third parties. According to the WTO, the LDC has neither been complainant nor respondent in a WTO dispute
. However, participation of both developing countries and LDC members as third parties is often frequent, and this enhances the experiences of such members not often actively involved in DSU settlement proceedings. Indeed developing countries are most active in the WTO dispute settlement system as third parties
. Even the most active developing countries in the DSU (Brazil, India and China) show greater participation as third parties than as complainants and respondents. From 1995-2017 China participated in 15 cases as complainants, 39 as respondents and 135 as a third party
. Similarly, India has participated as complainants (23), respondents (24), and third party (123) and Brazil 30, 16 and 106 respectively. 
Third party participation is a legal construct of the DSU recognised only in the panel stage and do not have access to the proceedings of the consultation. Article 10 of the DSU provide for the involvement of third parties governments and developing countries with a lesser involvement in the trade disputes than developed countries form a majority of the third parties. The views of third parties are included in the final reports, although they do not receive interim reports alongside the main parties.
.  Third parties are required to demonstrate a ‘‘substantial interest’’ in the case. The objective of involvement as a third party is to monitor and influence the proceedings of the case. Although some parties view third parties complicate the dispute settlement process, including increasing the cost, they have an active role in enhancing non-discrimination as the benefits of developing countries will not be undercut by subsequent deals made by partners with other nations.
.  The striking rates of involvement of developing parties as third parties confirm their continuing interests in their DSU despite the limited participation as complainants and respondents. Developing countries become privy to otherwise private consultations and express their views in the panel. A recent expansion of the third parties rights has encouraged participation.
. 
4. 4 Conclusion 
Chapter IV discussed the level of participation of developing countries and LDCs members in the WTO dispute settlement process. Developing countries participate as complainants, respondents and third parties in disputes involving developed or other developing countries. The primary proposition is that unlike the GATT system, which was unfavourable for developing countries DSU era has enhanced active and successful participation of the least favoured countries. Since DSU promotes rights over might developing countries can participate as much as developed countries enhanced by extended deadlines, longer transition periods, and making necessary adjustments. However, chapter IV shows the level of participation for developing countries as complainants and respondents is significantly low relative to the developed countries. Indeed the participation is much lower than reported by WTO since most countries who self-declare as developing countries are members of the OECD with developed economies.  In addition, a high number of cases does not reflect active participation by developing countries since most of the developing country cases are launched by few members. The proposition of high participation by developed countries as influenced by their large proposition in the international trade is less significant since most of these countries, such as China, India, among others, have a significant share in export and import trade as the developed economies. Chapter V provides a critical discussion of the rationale for the limited participation of the developing countries in the DSU and why some members participate more than others. 
Chapter V: Reasons for Limited Participation of Developing and Emerging Economies in the DSU 
5.1 Introduction  
Since some authors have contended that there is only a limited group of developing countries who have made use of the DSU, while LDCs others have had no significant participation at all, it is worth defining factors that hinder active and successful participation.
 Despite the special and differential treatment provisions to the least favoured countries, incentives to file complaints are limited. The dimensions which can influence the participation include either the ability to initiate and participate in the litigation or the likelihood of positive outcomes, including agreeable, just and fair settlements and concessions (favourable trade policy outcomes), especially by developed economies. Under GATT, the reasons for scant use of the dispute settlement included limited insulation from the power politics by the key measures.  It is therefore unexpected for the greater legalism (right perseveres over might) by WTO and DSU not to enhance ''equal'' participation by developing countries, as WTO pride itself on the system legalistic structure as better poised to benefit the developing countries.
. Indeed while the DSU has been successful to temper the power politics of the GATT, the rule-based system has not prompted them to take meritorious cases to Geneva as would be expected. 

Thus it is necessary to determine what reasons have caused the limited participation of developing countries and LDCs members in the DSU from a socio-legal and doctrinal legal perspective. The latter paradigm is necessary to unfold the characteristics of developing countries relative to the DSU legal architecture, which inhibits active participation in the consultations, panels and Appellate Body proceedings. On the other hand, examination of the legal elements which forms the DSU is significant to determine various provisions which favour participation by developed countries over developing countries. In addition, it informs on the effectiveness or lack thereof of the various WTO initiatives to prompt increased participation of developing countries. 

The first subsection addresses the lack of resources required in the litigation process. Here the focus is on the direct and indirect financial burdens in the use of the DSU system. The second subsection addresses the legal factors which influence the level of participation. Here the focus is on the WTO treaties and DSU provisions and how they are complex or difficult for various entities without the need to engage experts in international law and implications for developing countries. The third subsection explores the political factors in developed and developing countries and how they influence how each country participates in the DSU. Here the focus is on the differences between developed, developing and LDC members political culture and the alignment or misalignment with a' 'westernised'' legal architecture. The fourth section addresses the lack of trust in the DSU system by members. Here the focus is on the credibility of the DSB to provide, fair and just dispute settlement process which does not violate the rights defined in the DSU. In general, the reasons for limited use of the DSU by developing countries are simply classified as money, law and politics or, in other terms, constraints of financial endowment, legal knowledge and political power. 

5.2 Lack of resources (Cost of proceedings, legal fees, expertise, human resources, under-representation in Geneva) 

DSU is ‘‘overly complicated and expensive
'' and the smaller countries have limited resources to meet the high costs.  The developing countries lack the financial power to successfully utilise the WTO dispute settlement provisions. The financial capacity for most developing countries to participate in WTO DSU is insufficient, especially when they intend to challenge the measures of a developed country. More specific the resource gap between developed countries and developing countries is a major factor in the active and successful participation of all members in WTO DSU. In this regard, the capacity of the DSU to bridge the resource gap between the developing and developed countries is a major dimension of the likelihood to increase participation of the former in WTO Dispute Settlement. Another dimension is developing countries potential to improve their resource capacity to effectively resolve disputes through WTO DSU. A more objective approach in measuring the interplay between resources and participation in DSU is a determination of the cost of litigation under WTO DSU. 

The basic explanation for the high cost of the DSU process is its greater legalism since as a legal system become complex, more resources are required to monitor and enforce rights and obligations.
.    Resources needed to participate in the WTO dispute settlement include human resource and financial resources, and even larger developing countries; find them to be a greater constraint.  The lack of internal legal expertise makes the process expensive for developing countries as they may not conduct the disputes themselves but have to hire an external legal counsel
. Hiring overseas trade lawyers and economic consultants is expensive for these countries. Developing countries risks not securing full concessions from a defendant, as most defendants are likely to offer the greatest concessions at the consultation stage, and the developing countries may lack the human and financial resources (legal capability) to push for an early settlement.
. Hence the WTO dispute settlement process exaggerates the gap between developed and developing countries complainants. 

While the DSU offers developing countries an opportunity for timely trial and minimise threats of non-compliance by defendants or delay of case hearing, resources are needed to participate effectively in the proceedings. Significant reforms in the case proceedings such as Standard Terms of Reference, automatic adoption of rulings, appellate review enhances legal coherence but increases the transaction costs
. In recent years the cost to hire a private legal counsel has increased exponentially in recent years. The legal fees are high due to the legal fees for parties in the panel proceeding not including the opportunity costs
. In addition, WTO dispute settlement includes multiple stages allowing for parties to challenge the measures for review by the panel, Appellate Body or an arbitrator increasing the overall legal costs. Parties to a dispute, including the complainants, respondents, and third party, incur high costs in legal preparations, especially during the pre-panel period. While the rich countries have the human and financial resources needed, the poor countries find such activities more burdensome. Hence the developing countries are less likely to secure desired outcomes under WTO DSU than the poorer complainants since they cannot adequately conduct WTO litigations. 

The paucity of resources limits developing countries from defending their practices and identifying a potential trade barrier. On the contrary, the developed countries are sufficiently resourced and can adequately bring litigation under WTO DSU or oppose accusations against them. For the rich countries, they maintain a ''large, dedicated, permanent, legal and dedicated staff focused on international trade matters.
. Since the WTO settlement is binding, defendants have to take the disputes far more easily and hence make costly and detailed submissions unaffordable to the poor countries. Complex and technical submissions in the multiple stages increase the costs of participation since the WTO dispute settlement require detailed scientific and economic determinations
. These services require experts in various fields who are often externally hired at an additional cost making the process burdensome to the developing countries. In this regard, the developing country has seldom initiated disputes under certain standards such as the ''Agreement on the Application of Sanitary and Phytosanitary measures (SPS Agreement).''
.  
However, the capacity to participate in the WTO DSU is not purely on economic indicators such as the country's per capita income and hence WTO ''developing'' countries category accommodates other limitations irrespective of economic development. The reliability of per capita income as a measure for capacity to bring litigation before the multilateral trade regime is questionable
. Here the logic that wealthier countries have greater legal capacity than the poor ones does not account for other expertise and experiences, which enhances active use of the WTO DSS by developing countries.  Expertise and experience matter and can compensate for the limited resources up to a particular level.  In this regard, the primary issue is developing countries and LDC member’s inability to mobilise the resources needed to monitor and enforce their WTO rights. India, China and Brazil, despite a low indexed per capita income, participate actively and successfully in the WTO dispute settlement. Other developing countries and especially the LDC, have a capacity constraint due to a lack of the required resources to participate in WTO DSU. 
.  For developing countries and LDCs, external resources such as ACWL influence its capacity to participate in the WTO dispute settlement. ACWL seeks to offer developing countries and LDCs members’ assistance for litigation by making legal services more affordable. 

WTO created ACWL to offer legal aid to developing countries and LDCs members in light of understanding the financial constraints experienced by this category of members following the complexity of its DSU legal regime. The DSU, like other legal systems, is subject to influence by financial inequality, and hence the participation of the developing countries in regard to high legal costs is impacted by the amount of legal aid they receive
. Since the high costs of WTO dispute settlements remain a major factor influencing the use of the system, concerns are to strengthen the legal aid mechanisms. This is a feasible solution since establishing small claims procedures to accommodate the low legal capacity of the developing countries is a major challenge. Particularly it has adverse effects on the development of the WTO jurisprudence.
. Since further legalisation of the WTO DSU is encouraged through an accumulation of case law, developing countries lack of resources is a significant challenge influencing participation. Further differentiation hinders the need for greater factual evidence, and high costs of the process deter participation by developing countries. 

5.3 Legal/Lack of Expertise in WTO law (Limited knowledge of complex procedures, not enough specialists in the area, the difficulty of enforcement) 
Developing countries lack the legal capacity to adequately utilise the WTO DSU provisions. In this case, the legal capacity of a developing country is measured by professional staff, including the number and their experience with the WTO law. Accessing the WTO DSU requires expertise and experience in WTO law. Legal capacity to participate in the WTO DSU is shown by such direct measures as the number of delegates in Geneva, although its reliability is questionable.
 Most critical the developing countries lack the legal capacity necessary for successful bilateral and multilateral consultations
. The limited knowledge in WTO law and trade matters disadvantage them overdeveloped countries and are unlikely to get adequate settlements. 

In WTO, legal capacity is significant since the dispute settlement is binding, and unlike in the GATT, the respondent cannot block the dispute settlement panel or adoption of the report
. In addition to the panel, the Appellate Body jurisprudence has developed over time, and members require high legal expertise and experience to make appeals to the legal issues determined in the panels.  The rule of law in the WTO includes integrated dispute settlement procedures
. Legal expertise is necessary as the jurisprudence quality and quantity are impressive. In addition, the   WTO legal system is unlimited and includes the work of various committees and institutions, such as the negotiation of new legal texts and resolutions of different concerns. For developing countries, they have a heavy burden to understand their rights under the WTO systems since they are informed   by the Jurisprudence of the panels and the Appellate Body
. For developing countries and LDCs members, mastering the WTO legal systems, including the treaties, and the panels and the Appellate Body jurisprudence is a heavy burden, and especially for those who were not GATT contracting parties. Countries entirely new to the multilateral trading systems show the lowest level of participation in WTO DSU
. 
 DSU offers developing countries an incentive to litigate fully with the benefit that multiple complainants and third-party join the proceedings in the panel phase, missing the favourable concessions possible during early settlements.  In this regard, the developing countries lack the ability to threaten retaliation and hence cannot elicit high-level concessions
. Retaliation involves the complainant requesting authorisation from the DSB to suspend the concessions when a satisfactory agreement is not reached
. Developing countries understand the benefits of retaliatory threats and are often willing to change the pattern of initiating disputes under WTO to induce WTO compliance
. Such measures require great legal capacity than the defendants, which is ''unavailable'' to developing countries. In this regard, retaliation is thus one of the key areas of the DSU, which may require significant review if active participation of developing countries is to be achieved. DSU retaliation process includes some significant ambiguities, which include concerns on efficiency and equity
.  

Article 22 of DSU provision for a complainant to retaliate against the respondent is not favourable to developing countries, especially when a state has limited knowledge on provision for an arbitrator to determine the extent of the retaliation. Provisions for retaliation include an apparent procedural dilemma with compensation not preferred over retaliation; hence legal expertise and experience influence the decisions reached by parties under conflict.  In most cases, the arbitrator involves the original panel, which ruled the WTO inconsistency and thus determined the extent of the retaliation from a legal perspective. In this regard, the arbitrator role is to determine whether proposed retaliations are equivalent to the damage.
. Lack of legal capacity to threaten retaliation or to enhance a mutually acceptable compensation can deter developing countries from using the DSU systems. A small complainant may not adequately inflict damage on large respondents. While DSU provides for third parties to be involved in the proceedings to reduce the likelihood of developed countries (large respondents) remaining WTO inconsistent, most are often developing countries or LDC members and may not offer the legal expertise and experience required to threaten to take retaliatory action against the respondent
. 

WTO DSU is based on formal sources of International Public Law which defines the rights and obligations of different parties in the dispute settlement and in the international treaties
. First, the developing countries face significant challenges in compliance with standard foreign trade practices and in an investigation of foreign trade barriers. Active and successful participation in the WTO DSU requires developing countries to have monitoring capacity to define trade barriers and ensure compliance by the offending states
.  Investigation of trade barriers requires in-house legal and economic expertise and experience, and hence unlike the developed countries, the developing countries face limitations in accessing the dispute settlement services. Second, developing countries government officials and business entities have insufficient knowledge on the actual benefits of WTO DSU provisions hindering their capacity to manoeuvre and utilise such provisions for legitimate trade interests
. Developing countries lack confidence that they understand their rights and obligations, which limits the willingness to take on further rights and obligations, including defence against other members within the WTO legal systems
. 

Despite ACWL being created by WTO in acknowledgement of the problem of developing countries the lack of experience and expertise in WTO law, the legal aid available is insufficient to prompt active participation of these countries
. Despite DSU requiring the WTO secretariat to make available a qualified legal expert in offering additional legal advice when requested by developing countries, it has not prompted adequate confidence to develop countries on the WTO legal systems. There are significant reservations made on the legal advice offered in order to maintain the continued impartiality of the Secretariat such that WTO staffs are not to act in favour of a particular legal position over another.  In that regard, the WTO legal system remains complicated for developing countries, and although ACWL is independent in the provision of legal assistance, providing legal training and advice on WTO law and DSU procedures to the developing countries and LDCs members, its actions are not 'fully independent from the actions of developed countries
. This claim is based on the sense that the institution is co-financed by developed and developing countries, and the objective for a 5-year transition to be fully funded by its Endowment fund and legal fees did not materialise. ACWL continues to receive voluntary contributions from the developed countries, and developing countries are not confident of its independence and viability.  In addition, without domestic mechanisms for developing countries to determine trade barriers, access to WTO lawyers is of little use, and hence developing countries are still at a disadvantage. 

5.4 Political (Non-existence of a formal communication procedure between the private sector and government, fear of reprisals) 
Developing countries and LDC members have limited political power necessary to actively and successfully utilise the WTO dispute settlement provisions. The political capacity to participate in the WTO DSU is measured using the bureaucratic organisation of a country. Developing countries can fail to participate in the DSU due to ‘‘paucity of political, diplomatic and subject matter expertise within the government. 
'' Such expertise is necessary to collect data and coordinate operations with concerned sectors, different WTO divisions and the overseas governments. Without adequate political expertise and efficient bureaucracy, developing countries are constrained in determinations of bilateral/multilateral actions necessary in the DSU proceedings. Some developing countries may fail to participate actively and effectively in the WTO dispute settlement process due to poor information channels and ineffective governance structures. This factor hinders success in gathering evidentiary documents on trade barriers and WTO-inconsistency
. 

Developing countries may fail to initiate a dispute due to fear of adverse diplomatic and economic retaliation by offending developed countries. Particularly the developing countries and LDC members may opt to stay away from confrontations for formal consultations and litigation in fear of such retaliations
. Developing countries are thus most vulnerable to retaliation in other key areas of development, such as preferential market access and development assistance
. Even when such pressures may not exist in practice, developing countries perceive such consequences exist, and it has a chilling effect on their participation. 

Developing countries and the LDCs lacks adequate power of retaliation and bargaining. Most developing WTO member states such as the US and EU have a high propensity for successful negotiations due to political powers. In addition, the developing states lack the power to enhance compliance after settlements and favourable ruling
.  On both accounts of compensation or retaliation, the developing countries and LDCs members are disadvantaged. Regarding compensation, the consent of the non-complying country is paramount, yet developing countries lack legal capacity (finances, experiences, expertise and political power) to secure satisfactory compensations.  Equally, retaliations are likely to cause significant harm to the developing country industrial users, importers and consumers than they may hurt a non-complying developed country.
.Hence developing countries, in particular, do not have access to effective reparation of damages suffered, including to its private parties following limited political power. However, the developed countries may also lack the legal capacity to enforce compensation or retaliation, although the challenge is more urgent for developing countries
. The limited political power to make an impression arises from economies that are too small and the likelihood for the countermeasures to be felt disproportionately by their own economies and business.  

5.5 Lack of Trust in the DSU System 
Developing countries and LDC members fail to utilise the WTO dispute settlement due to reservations of its ability and those of its institutions such as DSB and ACWL to promote their rights and interests. A key measure of limited credibility of the institution as a determinant for trust is the bureaucratic organisation in Geneva and its implications to developing countries. The legitimacy of any legal order lies in its capacity to enhance equal access to justice.  The credibility and acceptability of the DSU systems lie in its systems which facilitate effective participation by all members.
. Indeed the lack of legal capacity by some WTO members to bring a dispute to the DSU does not only affect the individual member state but membership as a whole. It undermines confidence with the DSU since a majority of the WTO members are developing countries. In this case, the explanation for the lack of active and successful use of the WTO DSU by most of its developing countries members is lack of trust in the system. Members lack confidence that the process will offer equal protection on their rights as most of the developed countries are directly involved in forming the trade regime. 

While ACWL seeks to enhance the credibility of the WTO dispute settlement by offering a fairer and equal participation
 the high inequality in participation and the outcomes between developed and developing countries portrays the underlying issues of such legitimate institutions of WTO.  ACWL was created to enhance equal access to the WTO dispute settlement process. Although by 2011 ACWL had assisted the smaller countries in 40 cases and offered training in 200 delegates, the account of the inequality in the outcomes remains significant. The utilisation of the ACWL by the developing countries is significant since it mirrors the use of DSU more broadly.
. While ACWL has earned an excellent reputation for confidentiality, credibility, quality and impartiality of its advice
 it has not offered any incentives for new developing countries to DSU self-enforcement
.  The high numbers of trade violations that are unchallenged undermine the confidence in the trading regime and the dispute settlement process. However, the credibility of the ACWL can be determined on two accounts; (1) whether the legal advice offered to the developing countries is independent of ACWL; (2) or independent of developed countries that fund the institution
.  ACWL is established as an impartial, non-political and independent source of legal advice, and hence it seeks to enhance equal access to justice for all WTO members. The operations of these institutions require significant adjustment to promote their credibility. Hence the international adjudicatory mechanism of the WTO is judged by most developing countries as lacking in capacity to ensure inequalities among developed, developed, and LDCs members do not grow too large.   

The difference between the rich and poor countries in the performance of the WTO dispute settlement is significant. The DSU system does not offer developing countries an equal platform to exact concessions from the defendants’.
.  The legalistic architecture of the DSU offers incentives to smaller countries to litigate through the panel and Appellate Body over negotiations. This situation promotes legal condemnation over a settlement, and since developing countries often lack a capacity to push for early settlement, they receive lower concessions
. Indeed there is evidence of developing countries not securing greater concessions under DSU than under GATT, yet wealthier complainants have received favourable outcomes.  While the situation is influenced by developing countries lack of legal capacity to push for early settlement, then by lack of market power as was the case under GATT, it may deter active use of the system by developing countries.  However, the developing countries have had more success under the WTO disputes than the GATT.
. 

5.4 Conclusion 

Chapter IV discussed reasons for the limited participation of the developing countries and LDCs in the WTO dispute settlement process despite the provisions for special and differential treatment of these countries provided by the DSU. The limited participation of the developing countries in WTO DSU is influenced collectively by characteristics of the developing countries and features of the DSU and WTO systems. WTO DSU is a complicated and burdensome procedure for developing countries since they experience financial and legal constraints which hinder their active participation.  Particularly the developing countries and LDCs lack the resources, experience and expertise necessary to bring forward a dispute under WTO DSU since its greater legalism leads to the requirement for more resources to monitor and enforce rights and obligations. While WTO, in acknowledgement of financial and legal constraints, created ACWL to offer legal aid, the systems to some degree do not guarantee members of independence and viability, and this has a chilling effect on their participation in WTO DSU. Differential treatment is considered a major limitation to the WTO jurisprudence, and increased legalisation is encouraged through the accumulation of case law; hence active participation requires for developing countries to overcome such constraints. Developing countries and LDCs members have limited political power to actively and successfully use the WTO dispute settlement system. Without adequate political expertise and efficient bureaucracy, they are constrained in determinations of bilateral/multilateral actions necessary in the DSU proceedings. Finally, the least favoured countries lack trust in the capacity of DSB and ACWL to promote their rights and interests equally as developed countries. Chapter VI includes recommendations to increase participation of developing countries and a conclusion. 
Chapter VI: Recommendations and Conclusion 
6.1 Recommendations for improvement 

For increasing the participation of developing countries and the LDCs members in WTO dispute settlement process, several initiatives are recommended to address the various constraints  that lowers their legal capacity. The recommendations have two dimensions; to make improvement in the DSU architecture or to resolve constraints within member countries. The former focuses on improvement or clarification of different elements of the DSU while the latter is to address issues on developing countries not covered in the agreement
. 

 The first subsection explains the recommendations for reforms within the DSU that would enhance increased participation of developing countries and the LDCs members in WTO DSU. The main focus is to reduce the financial and the legal constraints to these countries, by reducing the costs. The second subsection explores the external solution to the challenges of limited participation of the least favoured countries. Here the focus is reducing the political issues in member countries which lower the country’s legal capacity to actively and successfully participate in the DSU. 

 The WTO dispute settlement systems offer certain procedural advantages to developing countries claimants such as possibility of third parties participation   that helps balance economic inequality and encourage the respondent party to make concessions
. However WTO needs to address issues of financial, legal and political constraints to promote equity in the system since the effectiveness of alternative process such as negotiation over adjunction depends on the characteristics of the parties to the dispute and the seriousness of the case.  The length of the litigation and the costs systems need to be revised to encourage developing countries to institute proceedings at the WTO DSU. The three years or more for the process of adjunction depending on losing parties decisions to comply indicates legal expertise and experience and financial resources are critical for effective use of the DSU
.  While legal assistance and advice through ACWL are effective solutions to the financial and legal constraints viability and credibility levels are questioned. On the second dimension it is important to recognise the source of the disputes is from private companies and weak nexus with its governments in matters of international trade and dispute settlement should be addressed. This addresses both the political constraints and cultivates expertise and experience in the WTO law. It is important to recognise that there are some constraints in participation of developing countries, due to limited expertise on WTO law. 

6.1.1 Within the DSU proceedings 

Specific reforms in WTO dispute settlement systems should aim to reduce the costs of litigation and compensate for developing countries and LDCs members limited legal experience and expertise in WTO law.  The WTO law reduces the power politics to reduce illegal de facto amendment of any of its institution and hence protect the rule of law in dispute settlement process
. Different DSU procedures are applicable to expedite the proceedings and reduce the direct and indirect costs of the dispute settlement process.  Making good use of alternative dispute resolutions (ADR) is possible in DSU to minimise delays in gaining relief
. Two critical reforms in WTO DSU process which extends beyond the obvious include; greater involvement of panel in fact-finding and increased use of experts as allowed by the system.  Evidentially issues in the DSU proceeding which demand for significant legal capacity are proof, expert evidence and discovery
 and they form the basis of these reforms. 

(i) Greater involvement of the panel in fact-finding 

Fact-finding is one of the most complex activities in the DSU process, induced by complex obligations and complex measures in the DSU
, which require high legal capacity than available in developing countries and LDCs members therefore significant amendments are necessary to directly involve panels in fact-finding. The objective is to be a party in the dispute for investigation of non-compliance to the WTO law in trade relationships, to lower litigation costs for developing countries. In addition the intervention will increase the credibility of the institution by correcting evidentiary deficiencies in the submissions made by members. Similar recommendations to establish a standing agency have not been effectively implemented
. DSU provide for established panels a right to seek information and technical advice from any institutions and may also consult expert opinion on various aspects of the matter. 

 Greater involvement of the panel in fact-finding will help to compensate for the incapacity of developing countries to make full disclosure. An investigatory mandate to the panel is consistent with their right to seek information. A major consideration is for the panel to have a distinction in its decision making and investigatory role with a member(s) appointed to specialise in fact-finding. It will help promote legitimacy and ensure judicial impartiality
. Members of the panel appointed to perform the specialised role will help to clarify the existing facts and highlight any missing information.   Increasing involvement of the panel in fact-finding not only addresses the developing countries inability to make factual submissions but also developed countries inability to do so. Currently the panels are reluctant to make adverse inferences against members who fail to make necessary disclosures.  Developing countries will benefit through fair and just dispute settlement process in the WTO DSU.  Despite resource limitations developing countries cases will be based on complete factual records and the frustrations by other members will be avoided.  

(ii) Increasing the Use of experts as allowed by the system to reduce costs for developing and emerging economies 

In addition to fact-finding, expert evidence increases overall cost burdens for developing countries, since expert analysis influences the legal-judicial process as developing countries cases are often technically or scientifically complex
.  Including experts within the WTO DSS architecture similar to legal professionals is significant to reduce overall litigation costs burden for least favoured countries. Some of the experts such as economists offering support to the panellists and arbitrators in the Secretariat are inadequate to minimise the litigation costs
. An increased integration of the experts in the adjunction process to enhance transparency and political independence is a necessary reform. In addition to the cost implications effective and successful use of expert evidence will lure developing countries to use the WTO DSU system by addressing critical policy issues. Particularly the formal rulings issued by the panellist and arbitrator’s influences member’s economic policies hence economic analysis are significant. 

6.1.2 External solutions

In addition to the systemic reform to address litigation costs concerns which impede participation of developing countries, another possible approach is to lower litigation costs for developing countries by addressing issues not considered in the DSU. The private sector and NGOs attorneys can provide DSU-specific legal assistance to developing countries and LDCs members as required in the critical stages of the WTO litigation process. In the more developed countries these groups have taken a substantial role in WTO litigation generating positive externalities
.  Removing trade barriers is mutually beneficial as it improves the market access rights for different groups. Such outcomes will increase the developing countries and LDCs members’ confidence that they can enforce their market access rights through the WTO DSU otherwise they will be less willing to undertake new commitments in the WTO. In addition lack of retaliation capacity following political and non-political constraints should be addressed. Here two key solutions are proposed which can assist in addressing financial, legal and political constraints even when the system reforms fail to proceed in order to increase developing countries willingness to participate in the DSU process. 

(i) The role of the private sector in assisting in financing proceedings
In addition to private sector and NGOs helping lower both pre-litigation and post-litigation costs burden, they can offer legal aid through legitimate legal service centres to leverage low cost legal assistance to developing countries. Particularly the effectiveness and the independence of the ACWL can be enhanced through increased transparency. Private sectors attorneys can offer financial assistance through established domestic systems to reinforce the legal assistance available from ACWL. Such measures will help overcome the impact of the funding conflict of interest by developed countries. 

(ii) Fostering better communication between private and public sectors 

While DSU provide for state to state interactions the litigation process is more than government to government interactions hence an extended legal process is important to achieve economically successful litigations. With better communication the private sectors will clarify the legal merits and economic benefits from pursuing a particular case. Such interactions exist in the developed countries and include domestic statutory provisions such as United State Section 301 policy and the Article 133 Process
.  Improved communication is important for private sector consultants and attorneys to assist developing countries to prepare formal legal briefs and economic evidence consistent with WTO law and as required in the litigation in Geneva. Active participation of the private sector is also important to induce foreign compliance to panel or Appellate Body recommendations through public relations campaign or by identifying foreign political targets. This intervention thus resolves political constraints in developing countries and LDCs members which limit active and successful participation. 
6.2 Conclusion  
The primary objective of the study was to provide an analysis of the factors which influence the effectiveness of the DSU systems to the developing countries and the LDCs members of the WTO. In addition, the study sought to explore how the structure of the DSU itself and the characteristics of the developing countries and LDCs members influence participation in DSU. The secondary objective of the study was to offer recommendations to improve different aspects of the WTO DSU. These objectives are met, and the primary research question, ‘‘to what extent is the DSU effective in dispute resolution in relation to developing countries and emergent markets?’’ is answered using secondary data, including case laws, regulations and empirical studies. 

DSU is the Crown Jewel of the WTO to fulfil its objective to settle a dispute between member states. Governed by the DSB, DSU, unlike GATT, enhances the use of legal norms to settle disputes between member states. Particularly it includes a compliance and surveillance system and clarifies measures for lack of compliance to the WTO law, seeking to safeguard the market rights of its members, including the developing countries and LDCs members. However, this study clarifies that the level of participation of the least favoured countries is low despite being the majority WTO members. This is despite the fact that some of the WTO members who self-identify as developing are OECD members and have a relatively high per capita income. WTO dispute settlement under the DSU involves consultation, panel, and Appeals. Other processes such as arbitration, compensation are major aspects of the DSU process. The DSU provide special procedures such as mediation, conciliation and Good Offices for LDCs members. The WTO DSU includes special and differential treatment of the developing countries members to give special attention to the particular problems and interests of those countries. 

Despite special and differential treatment of developing countries in WTO DSU, participation as complainants, respondents and third parties remains significantly low.  Unlike in the GATT, where the countries were ill-treated due to power politics, legalism under DSU provided a greater recourse for multilateral dispute settlement. For the majority of the developing countries, the level of participation of developing countries in DSU is low. While the study clarifies the likelihood of volume of trade as a basis that influences the trade frictions and henceforth dispute settlement under DSU, it clarifies other underlying factors such as financial, legal and political constraints and lack of trust as most critical reasons for low participation. Indeed over the years, developing countries participation in international trade has increased, and they are not immune to the frictions.  Most developing country cases involve a few members such as Korea, China, India and Brazil.  Developing countries participate as third parties when they demonstrate a substantial interest in the case, helping them to monitor and influence the proceedings of the case. 

Lack of resources in developing countries hinders active and successful participation in WTO DSU since the litigation costs are high. The challenge is more significant when these countries intend to challenge the measures of the developed countries. The DSU system has failed in an effort to bridge the gap between developing and developed countries. DSU is a complex process, and more resources are needed to monitor and enforce rights and obligations, a significant constraint for developing countries. The paucity of resources limits developing countries from defending their practices and identifying a potential trade barrier. Complex and technical submissions in the multiple stages increase the costs of participation since the WTO dispute settlement require detailed scientific and economic determinations. WTO, through the ACWL, has sought to offer legal aid to developing countries by making legal services more affordable. In addition, developing countries lack legal experience and expertise in WTO law. The limited knowledge in WTO law and trade matters disadvantage them overdeveloped countries and are unlikely to get adequate settlements. Developing countries lack the political power necessary to achieve a positive outcome in WTO DSU. The bureaucratic organisation in most developing countries is limited since there is no adequate coordination of the public and private sector and the countries fear adverse diplomatic and economic retaliation.  The limited capacity of the developing country to bring the dispute under the DSU affects the credibility and acceptability of the system as it undermines confidence in its capacity to enhance effective participation by all members.

This study recommended solutions aligned to reform of the DSU and resolving constraints in developing countries to increase their participation. Greater involvement of the panel in fact-finding and greater involvement of experts in the adjunction process can increase the credibility of the institution fulfilling the rights to seek information and receive technical advice. The legal capacity for developing countries to participate in WTO DSU can also be enhanced through the increased role of the private sector and the NGOs through financing proceedings and an extended legal process. 

This study has increased knowledge on the DSU architecture and participation of the developing countries and LDC members in the DSU. To the best knowledge of the researcher, there was no recent study that provided a comprehensive analysis of developing countries participation amidst major opposition of the system by developed countries like the US. In addition, the study extended and supported research proposals to reform DSU architecture to increase participation by all members. However, there is a need for further research on the subject to test the effectiveness of these interventions from a legalistic perspective. 
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